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DIGEST OF OTHER REGENT VIRGINIA DECISIONS. 
(Syllabi prepared by M. P. Barks, State Reporter.) 



Norfolk & Carolina R. R. Co. v. Suffolk Lumber Co. — Decided 

at Richmond, January 9, 1896. — Keith, P : 

1. Pleading — Conditions performed — Nm damnificatus — What must be averred. 
As a general rule, a plea of conditions performed must aver specifically the time, 
place, and manner of performance, and though the subject to be performed consists 
of several different acts, yet performance of each must be averred; and a general 
averment of performance will 'not be sufficient And the same is true of a plea of 
rum damnificatus. 

2. Railroads — Crossing each other's tracks at grade — Trespasser — Covenant — Ac- 
tion on the case. If one railroad company is permitted to cross the track of an- 
other at grade on terms of a written covenant between them, the first men- 
tioned company cannot, in an action on the covenant, be considered as a trespasser 
or wrong-doer in making such crossing; but if there has been a breach of the 
covenant and resulting damages, the liability of the defendant company is fixed by 
the covenant. If the defendant company has so far failed in the performance of 
its covenants as not to entitle it to claim the benefits of it, it becomes a licensee or 
trespasser, as the case may be, and the plaintiff may bring an action on the case 
for any injury inflicted on it through the negligence of the defendant, and the 
question will then be what constituted negligence on the part of the defendant, 
and what, if any, duty the plaintiff owed it. 

3. Railroads — Grade crossings — Covenant — Injury — Proximate and remote causes. 
Under the terms of the contract in suit the defendant is responsible for all injuries 
sustained where its acts of omission or commission, which it covenanted to perform 
or refrain from, were the proximate cause of the injury inflicted, but where its con- 
duct was not the proximate, but only the remote cause or condition of the acci- 
dent complained of, and where the acts of the plaintiff, or its omission of ordinary 
care, constituted the immediate or proximate cause of the injury, then the wrong 
was self-inflicted, and there can be no recovery. The defendant was not a mere 
trespasser. 

4. Railroads — Accident — Statements of conductor — Ret gestas. The- statements 
of the conductor of a train made an hour after an accident to his train, as to the 
particulars of the accident, cannot be given in evidence in a suit against the com- 
pany. They are no part of the res gestae, and cannot be given in as admissions of 

the company. 

5. Railroads — Evidence — Opinion on hypothetical case as to cause of accident. 
The expression of a mere opinion of a witness, as to whether or not the accident 
which is the subject of investigation would or would not have happened under 
supposed circumstances cannot be given in evidence against the defendant in a 
suit to recover damages for an injury inflicted by such accident 



